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three years from the date of rescission. The concurring opinion 
of Judge Olney in another recent case 15 manifests the same 
liberality. £. S. 

Mining Law: Effect of Revised Statutes, Section 2332, 
on Requirement of Discovery. — A case involving rights of lode 
and placer claimants is Cole v. Ralph.* In that case both claims 
covered the same ground, the lode locations being made prior to 
the placer locations. The plaintiffs, claiming under the placer 
locations, adversed the defendant's application for a patent. 2 The 
jury, in the adverse suit, found that the defendant had made no 
discovery 3 prior to the plaintiffs' discovery, and that though the 
former, holding under his lode locations, was in actual possession 
of certain buildings situated thereon and a part of the ground 
embraced therein when plaintiffs entered, his actual possession 
did not extend beyond that. The jury further found that the 
plaintiffs had entered peaceably and openly, and that their entry 
had not been objected to by the defendant. 

It is well settled that though one in possesion of a location 
before discovery has, up to that point, no legal mining claim, 4 he 
has nevertheless a certain inchoate right which will be protected 
against forcible, fraudulent or clandestine entry by another. 5 But 
where the latter enters peaceably and openly, as in this case, the 
one who discovers mineral first gets the prior right." It is also 
generally held that the recital in the recorded notice of location 
of the fact of discovery is not evidence of that fact, 7 so that, 

15 Chambers v. Farnham, supra, n. 4. 

1 40 Sup. Ct. Rep. — (decided March 15, 1920, as yet undecided). 

2 Rev. Stats., §§ 2321, 2325, 2326. 

3 For a good statement as to what constitutes a valid discovery, see 
Chrisman v. Miller (1905) 197 U. S. 313, 49 L. Ed. 77, 25 Sup. Ct. Rep. 468. 

*Rev. Stats., § 2320; King v. Amy and Silversmith Min. Co. (1893) 152 
U. S. 222, 38 L. Ed. 419, 14 Sup. Ct. Rep. 510; Creede & Cripple Creek M. & 
M. Co. v. Uinta T. M. & T. Co. (1905) 196 U. S. 337, 49 L. Ed. 501, 25 Sup. 
Ct. Rep. 266; Tuolomne Cous. Min. Co. v. Maier (1901) 134 Cal. 583, 66 Pac. 
863 

5 Nevada Sierra Oil Co. v. Home Oil Co. (1899) 98 Fed. 673; Willitt v. 
Baker (1904) 133 Fed. 937. As to whether a prospector prior to discovery 
is protected only to the extent of his pedis possessio, or to the extent of his 
entire claim, there is a conflict of authority. The California rule protects 
him to the extent of his entire marked location. See Weed v. Snook (1904) 
144 Cal. 439, 77 Pac. 1023; Borgwardt v. McKittrick Oil Co. (1913) 164 Cal. 
650, 130 Pac. 417. The Arizona and Wyoming courts are in accord with the 
California rule. See Phillips v. Smith (1908) 11 Ariz. 309, 95 Pac. 91; 
Whiting v. Straup (1908) 17 Wyo. 1, 95 Pac. 849, 129 Am. St. Rep. 1093. 
On the other hand, the Montana rule protects him only to the extent of his 
pedis possessio. See Gemmell v. Swain (1903) 28 Mont. 331, 72 Pac. 662, 
98 Am. St. Rep. 570. The Federal courts have until recently followed the 
Montana rule. See Hanson v. Craig (1909) 170 Fed. 62. But in Union Oil Co. 
v. Smith (1919) 249 U. S. 337, 63 L. Ed. 635, 39 Sup. Ct. Rep. 308, the U. S. 
Supreme Court, passing on the question for the first time, seems to favor the 
California rule, without flatly deciding the question. 

« 1 Lindley on Mines (3rd ed.), §§ 217, 218. 

7 2 Lindley on Mines (3rd ed.), § 392. However, this rule seems to be 
subject to the qualification that in old claims such recital is prima facie 
evidence of discovery. See Cheesman v. Shreeve (1889) 40 Fed. 787, 791; 
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though the lode claimants had recorded such a notice, they were 
not relieved of the burden of proving their discovery. 

The importance of the principal case, however, lies in the fact 
that the United States Supreme Court for the first time squarely 
decides that section 2332 of the Revised Statutes 8 does not 
dispense with the necessity of a discovery. Though the adverse 
possession mentioned in this section has hitherto usually been 
held to be available in adverse suits, 9 and the principal case places 
this question finally at rest, it is available only to the extent that 
it obviates the necessity of performing certain of the usual acts 
of location, 10 such as proof of posting and recording of the notice 
of location. On the other hand, as pointed out by the court in 
the principal case, it has been held not to relieve a claimant from 
continuing to do the assessment work required by section 2324 
of the Revised Statutes; 11 nor to dispense with proof of citizen- 
ship. 12 

To have given section 2332 the construction contended for by 
the defendant (namely, that it relieved one coming under its terms 
from the necessity of making a discovery) would have meant a 
radical change in our mining law. Discovery has always been 
considered, not merely in our system, but also in others, as the 
most vital and essential element of a valid claim. 13 The policy of 
entirely eliminating this requirement from our mining law may 
be a debatable question, 1 * though the principal case emphasizes its 
importance, but to dispense with it in some cases and not in others 
would certainly lead to confusion. Besides, as the court said, 
such a result is not required by the wording of the statute. And 
had a contrary conclusion been reached, the Federal law would 
be practically nullified and title to non-mineral lands could be 

Thomas v. South Butte Min. Co. (1914) 211 Fed. 105; Vogel v. Warsing 
(1906) 146 Fed. 949. Such qualification is probably correct. In many cases, 
old locations could not otherwise be established. As forcibly expressed by 
Mr. Justice Eve in his opinion in the High Court of Justice, Chanc. Div. 
(Dec. 5, 1916) in the case of the Amalgamated Properties of Rhodesia 
(1913) Ltd. v. The Globe & Phoenix Gold Mining Co. Ltd., (1917) 2 Ch. 115, 
33 T. L. R. 99 "the miner's obligation to prove ought to contract in the same 
ratio as his difficulties to demonstrate expand." 

8 "Where such person or association, they and their grantors, have held 
and worked their claims for a period equal to the time prescribed by the 
Statute of Limitations for mining claims of the state or territory where the 
same may be situated, evidence of such possession and working of the claims 
for such period shall be sufficient to establish a right to a patent thereto 
under this chapter, in the absence of any adverse claim." 

• Reavis v. Fianza (1909) 215 U. S. 16, 54 L. Ed. 72, 30 Sup. Ct. Rep. 1 ; 
Belk v. Meagher (1881) 104 U. S. 279, 26 L. Ed. 735; Altoona O. M. Co. v. 
Integral O. M. Co. (1896) 114 Cal. 100, 45 Pac. 1047; Upton v. Santa Rita 
Min. Co. (1907) 14 N. M. 96, 89 Pac. 275. Contra, McGowan v. Maclay 
(1895) 16 Mont. 234, 40 Pac. 602; Cleary v. Skiffich (1901) 28 Colo. 362, 
65 Pac. 59, 89 Am. St. Rep. 207. 

"Humphreys v. Idaho G. M. D. Co. (1912) 21 Idaho 126, 120 Pac. 823; 
3 Lindley on Mines (3rd ed.), § 688. 

"Upton v. Santa Rita Mining Co. (1907) 14 N. M. 96, 89 Pac. 275. 

"Anthony v. Jillson (1890) 83 Cal. 296, 23 Pac. 419. 

13 2 Lindley on Mines (3rd ed.), § 335. 

14 2 California Law Review, 191. 
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easily acquired under the mineral land laws, in those states having 
a very short prescriptive period. 15 

This case has an interesting phase in the fact that the Supreme 
Court granted a writ of certiorari, which is granted only in very 
exceptional instances. The principal case reverses the decision of 
the Circuit Court of Appeals 16 and affirms the conclusion of the 
District Court. H. S. J. 

Mortgage: Deed Absolute as Security. — In Blakley v. 
Bryson 1 the maker of an overdue note, being threatened with suit, 
gave the holder a deed absolute to certain land, with a written 
agreement providing that if the indebtedness were not paid within 
five days, the land could be sold and the proceeds applied there- 
upon. After sale in accordance with this agreement, plaintiff 
sued for the deficiency remaining due on the note. The defendant 
argued that, as the deed had been given merely as security, under 
the provisions of section 726 of the Code of Civil Procedure the 
only action that would lie was an action for the foreclosure of the 
mortgage. The court dismissed the contention that the deed was 
intended as security as without the "slightest merit", and on this 
ground gave judgment for the balance due. 

The defendant's general position was indeed without the 
"slightest merit", since the land had already been sold and there 
remained nothing to foreclose. Section 726 therefore could not 
have barred recovery even though the defendant's contention had 
been granted. 2 But it may be questioned whether the ground on 
which the court ruled out the application of that section, namely, 
that the deed was not security, can be supported. 

It is well settled in this state that a deed, though absolute in 
form, may be shown to be in fact merely security. 3 In the prin- 
cipal case the deed must have been intended either as satisfaction 
of the debt or as security therefor. The question is one primarily 
of the intention of the parties, 4 and the cases are unanimous in 
holding that the test, whether the transaction is one of satisfaction 

15 For example, Nevada has a prescriptive period in the case of mining 
claims of only two years. (Rev. Laws, 1912, § 4951.) 

16 (1918) 249 Fed. 81, Judge Gilbert dissenting. It was probably because 
of the dissent of Judge Gilbert, who was the presiding justice of the circuit 
court of appeals of the Ninth Circuit, that the writ of certiorari was granted. 

1 (Oct. 23, 1919) 30 Cal. App. Dec. 292, 185 Pac. 685. 

2 The action was in effect one to recover a deficiency judgment. This 
is authorized upon an action to foreclose by Cal. Code Civ. Proa, § 726; 
after a sale under a deed of trust, Herbert Kraft Co. v. Bryan (1903) 
140 Cal. 73, 73 Pac. 745; Sacramento Bank v. Copsey (1901) 133 Cal. 663, 
66 Pac. 8; and in general, whenever the security has been exhausted. 
Blumberg v. Birch (1893) 99 Cal. 416, 34 Pac. 102. 

s Cal. Civ. Code, §§ 2924, 2925; Todd v. Todd (1912) 164 Cal. 255, 
128 Pac. 413; Beckman v. Waters (1911) 161 Cal. 581, 584, 119 Pac. 922; 
Couts v. Winston (1908) 153 Cal. 686, 96 Pac. 357. 

4 Chapman v. Hicks (1919) 28 Cal. App. Dec. 1103, 182 Pac. 336; Ahem 
v. McCarty (1895) 107 Cal. 382, 40 Pac. 482; Montgomery v. Spect 
(1880) 55 Cal. 352. 



